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STATE OF NEW YORK- BOARD OF PAROLE 
ADMINISTRATIVE APPEAL DECISION NOTICE 






Appearances: James Morton 18R2170 
Upstate Correctional Facility 
P.O. Box 2001 
Malone, New York 12953 
Decision appealed: November 2018 decision, denying discretionary release and imposing a hold of 12 
months. 
Board Member(s) Smith, Agostini, Shapiro 
who participated: 
Papers considered: Appellant's Letter-brief received March 26, 2019 
Appeals Unit Review: Statement of the Appeals Unit's Findings and Recommendation 
Records relied upon: Pre-Sentence Investigation Report, Parole Board Report, Interview Transcript, Parole 
Board Release Decision Notice (Form 9026), COMP AS instrument. 
The undersigned determine that the decision appealed is hereby: 
~ _Vacated, remanded for de novo interview _Modified to ___ _ 
_ Vacated, remanded for de novo Interview _Modified ~o ___ _ 
_ firmed _Vacated, remanded for de novo interview _Modified to ___ _ 
Commissioner 
If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written 
reasons for the Parole Board's determination must be annexed hereto. 
This Final Determination, the related Statement of the Appe.als Unit's Findings and the sep~r,t,y :ffe~din~s.of 
the. Parole Board, if any, were mailed to the Inmate and the Inmate's Counsel, if any, on 6j'l//9 ,/.& . 
Distribution: Appeals Unit - Appellant - Appellant's Counsel - Inst. Parole File - Central File 
P-2002(B) (1112018) 
STATE OF NEW YORK – BOARD OF PAROLE 
APPEALS UNIT FINDINGS & RECOMMENDATION 
Name: Morton, James DIN: 18-R-2170  
Facility: Upstate CF AC No.:  11-110-18 B 
    
Findings: (Page 1 of 3) 
 
     Appellant challenges the November 2018 determination of the Board, denying release and 
imposing a 12-month hold. Appellant’s instant offense involves threatening, striking and shoving 
a woman in violation of an Order of Protection which required him to stay away from her.  
Appellant raises the following issues: 1) the Board was biased. 2) he appeared in front of the Board 
wearing SHU handcuffs, which was unfair. 3) because he was in SHU, he couldn’t bring his 
personal records to the Board interview. 
 
     Discretionary release to parole is not to be granted “merely as a reward for good conduct or 
efficient performance of duties while confined but after considering if there is a reasonable probability 
that, if such inmate is released, he will live and remain at liberty without violating the law, and that 
his release is not incompatible with the welfare of society and will not so deprecate the seriousness 
of his crime as to undermine respect for the law.”  Executive Law § 259-i(2)(c)(A) (emphasis added); 
accord Matter of Hamilton v. New York State Div. of Parole, 119 A.D.3d 1268, 990 N.Y.S.2d 714 
(3d Dept. 2014).  Executive Law § 259-i(2)(c)(A) requires the Board to consider criteria which is 
relevant to the specific inmate, including, but not limited to, the inmate’s institutional record and 
criminal behavior.  People ex rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468 
N.Y.S.2d 881 (1st Dept. 1983). While consideration of these factors is mandatory, “the ultimate 
decision to parole a prisoner is discretionary.”  Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 
718 N.Y.S.2d 704, 708 (2000).  Thus, it is well settled that the weight to be accorded the requisite 
factors is solely within the Board’s discretion.  See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 
1413, 997 N.Y.S.2d 872 (4th Dept. 2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d 
at 717; Matter of Garcia v. New York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 
415, 418 (1st Dept. 1997).  The Board need not explicitly refer to each factor in its decision, nor give 
them equal weight.  Matter of Betancourt v. Stanford, 148 A.D.3d 1497, 49 N.Y.S.3d 315 (3d Dept. 
2017); Matter of LeGeros v. New York State Bd. of Parole, 139 A.D.3d 1068, 30 N.Y.S.3d 834 
(2d Dept. 2016); Matter of Phillips v. Dennison, 41 A.D.3d 17, 21, 834 N.Y.S.2d 121, 124 (1st 
Dept. 2007). 
  
      Although the Board placed emphasis on the crime, the record reflects it also considered other 
appropriate factors and it was not required to place equal weight on each factor considered.  Matter 
of Peralta v. New York State Bd. of Parole, 157 A.D.3d 1151, 69 N.Y.S.3d 885 (3d Dept. 2018); 
Matter of Arena v. New York State Dep’t of Corr. & Cmty. Supervision, 156 A.D.3d 1101, 65 
N.Y.S.3d 471 (3d Dept. 2017); Matter of Gordon v. Stanford, 148 A.D.3d 1502, 50 N.Y.S.3d 627 
(3d Dept. 2017).   
 
STATE OF NEW YORK – BOARD OF PAROLE 
APPEALS UNIT FINDINGS & RECOMMENDATION 
Name: Morton, James DIN: 18-R-2170  
Facility: Upstate CF AC No.:  11-110-18 B 
    
Findings: (Page 2 of 3) 
 
     Decision did not exhibit irrationality bordering on impropriety in case where instant offense 
was committed while on parole.  Matter of Thompson v. New York State Bd. of Parole, 120 A.D.3d 
1518, 1518-19, 992 N.Y.S.2d 464, 465 (3d Dept. 2014). 
 
     The fact that the Board afforded greater weight to the inmate’s criminal history, as opposed to 
other positive factors, does not render the denial of parole for that reason irrational or improper.  
Matter of Davis v. Evans, 105 A.D.3d 1305, 963 N.Y.S.2d 485 (3d Dept. 2013); Matter of Lashway 
v. Evans, 110 A.D.3d 1417, 1418, 974 N.Y.S.2d 164, 165 (3d Dept. 2013); Matter of McKee v. New 
York State Bd. of Parole, 157 A.D.2d 944, 550 N.Y.S.2d 204 (3d Dept. 1990). 
     The Board may consider an inmate’s need to complete rehabilitative programming in denying 
parole.  See Matter of Allen v. Stanford, 161 A.D.3d 1503, 1506, 78 N.Y.S.3d 445 (3d Dept.), lv. 
denied, 32 N.Y.3d 903 (2018); Matter of Barrett v. New York State Div. of Parole, 242 A.D.2d 763, 
661 N.Y.S.2d 857 (3d Dept. 1997); see also Matter of Connelly v. New York State Div. of Parole, 
286 A.D.2d 792, 729 N.Y.S.2d 808, 809 (3d Dept.), appeal dismissed 97 N.Y.2d 677, 738 
N.Y.S.2d 291 (2001). 
     The Board may consider negative aspects of the COMPAS instrument.  Matter of Bush v. 
Annucci, 148 A.D.3d 1392, 50 N.Y.S.3d 180 (3d Dept. 2017) (COMPAS instrument with mixed 
results including substance abuse relevant given use before crime); Matter of Wade v. Stanford, 
148 A.D.3d 1487, 52 N.Y.S.3d 508 (3d Dept. 2017) (low risk felony violence but probable risk for 
substance abuse alcohol related crimes); Matter of Crawford v. New York State Bd. of Parole, 144 
A.D.3d 1308, 46 N.Y.S.3d 228 (3d Dept. 2016) (scores not uniformly low including family 
support), lv. denied, 29 N.Y.3d 901, 57 N.Y.S.3d 704 (2017).   
     As for appearing in handcuffs, the Board expressly stated it was aware this was due to protective 
custody status arranged the night before and that the inmate had not committed a disciplinary 
infraction. So the inmate suffered no damage at all from that from the Parole Board.   
     As for not having his paperwork with him due to the handcuff dilemma, the inmate never told 
that problem to the Board, nor did the inmate request a postponement of the interview, thereby 
waiving the issue. Matter of Shaffer v. Leonardo, 179 A.D.2d 980, 579 N.Y.S.2d 910 (3d Dept. 
1992); Boddie v New York State Division of Parole, 288 F.Supp.2d 431 (S.D.N.Y. 2003). 
     There must be support in the record to prove an alleged bias and proof that the decision flowed 
from such bias.  Matter of Hernandez v. McSherry, 271 A.D.2d 777, 706 N.Y.S.2d 647 (3d Dept. 
2000), lv. denied, 95 N.Y.2d 769, 722 N.Y.S.2d 472 (2000); see also Matter of Gonzalvo v. 
Stanford, 153 A.D.3d 1021, 56 N.Y.S.3d 896 (3d Dept. 2017); Matter of Grune v. Board of 
Parole,41 A.D.3d 1014, 838 N.Y.S.2d 694 (3d Dept. 2007).  No such evidence exists here. There 
is a presumption of honesty and integrity that attaches to Judges and administrative fact-finders.  
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See People ex rel. Carlo v. Bednosky, 294 A.D.2d 382, 383, 741 N.Y.S.2d 703 (2d Dept. 2002); 
People ex. rel. Johnson v. New York State Bd. of Parole, 180 A.D.2d 914, 916, 580 N.Y.S.2d 957, 
959 (3d Dept. 1992).  The Board is presumed to follow its statutory commands and internal policies 
in fulfilling its obligations.  See Garner v. Jones, 529 U.S. 244, 256, 120 S. Ct. 1362, 1371 (2000).   
Appellant has failed to overcome the presumption that the Board complied with its duty.  See 
Matter of Davis v. New York State Div. of Parole, 114 A.D.2d 412, 494 N.Y.S.2d 136 (2d Dept. 
1985). 
 
   In the absence of a convincing demonstration that the Board did not consider the statutory 
factors, it must be presumed that the Board fulfilled its duty.  Matter of Fuchino v. Herbert, 255 
A.D.2d 914, 914, 680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State 
Div. of Parole, 204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York 
State Bd. of Parole, 157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel. 
Herbert, 97 A.D.2d 128, 468 N.Y.S.2d 881.      
Recommendation:  Affirm. 
